present prior to the accident.  He conceded that to some
extent, the removal of lateral and cross supports would
affect the structural stability and strength of the bin
structure, and that it was possible that there could have
been a failure of a leg (Tr. 201).

In response to further questions, Mr. Cavenaugh stated
that the load capacity of the bin was 3QO tons, and he estimated
that at the time of the collapse there was approximately 250
tons of material in the bin (.Tr. 205).  He confirmed that
his mathematical calculations took into account the two support
beams misaligned by inches, and a load by 300 tons.  He
confirmed that while welds were made on the two support
columns in question, the top support columns were not directly
over the bottom ones (Tr. 206).  He concluded that the structure
did not collapse earlier then it did because it was strong
enough to support 250 tons, and the work which was done on
the welds was "good work,"  However, he believed that the
material breaking loose inside the cone initiated the collapse
(Tr, 207, 209).  In his opinion, the bin was close to collapse
when one of the victims began banging on the cone with a sledge-
hammer to free the clogged materials, and that the falling
material "probably" initiated the collapse (Tr. 210).

Mr. Cavenaugh stated that in his opinion, even if the
bin structure had not collapsed, it was still not maintained
in good repair in compliance with mandatory safety standard
section 77.200 (Tr. 216-217).

Respondent's Testimony and Evidence

Joseph B. Necessary, testified that he is 61 years of
age, and he confirmed that he has been in mine construction
work, including work as a welder, for approximately 45 years.
He testified as to his experience and background, including
the operation of his own mine construction business ('Tr, 241-
245} ,

Mr. Necessary stated that since August 1982, he has
been employed for approximately four weeks, and that since
that time he ha,s done odd jobs such as "carpenter work,
pouring concrete" (Tr. 245).  He described his present financial
condition as "Low.  From one day to the next," and he indicated
that his financial obligations include mortgage and car payments,
and utility costs.  He also indicated that he has had to rely
on his son for financial assistance (Tr. 246).

Mr. Necessary confirmed that he was in charge of the
dismantling of the top of the bin in question, as well as

2590ere made to the structure after it was constructed {Tr. 188).
